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KPVIBUYHOIIPABHU ACIIEKT CMIOBAIbA
Y IIOSUTUBHOM IIPABY PEITIYB/IMKE CPBUJE

Caxerak: Vmajyhu y 6udy oa je cunosarve jedHo 00 HAjHACUNTHUJUX KPUBUUHUX 0e1a OaHAUIOU-
ue, aymop my je sceneo noceemumu 0yxHy naxry pasmamparoemM mpeHymHo eaxcehe unkpumu-
Hayje, ca NOCEOHUM 0C6PIMOM HA CHOPHE cumyauuje koje moxce usHedpumu npaxca. Ilocmam-
PAHO je KaKo ce UHKPUMUHAYUJA CUNI06AA Metarna KPO3 UCmopujy Hauee npasa. CaznedaHo je
MPeHymHoO cmarbe 3aKOH00A6CHEA U YKA3AHO HA OUCUHKUU]Y u3Mely 0CHOBHOZ U mexcux 06-
TUKA KPUSU1HO2 0ena cunosared. Mlcmaxmym je nosumusean cmae npema npouiupersy paoroe u3-
8pulerba U HA Ocmae aKme Koju cy usjedHaueHu ca 067vy6om, NoX6ameHa je POOHO HeympanHa
uHKkpumuHayuja (mozyhHocm 0a ce u y yr03u yuuHuoua u y ynosu spmee Hahy nuua oéa nona),
KAO0 U UHKPUMUHAUU]A CUN0Barba y 6paxy. Y uenmpannom Oeny paoa, pasmampana je nompeba
ycknahusarwa nosumuseroz npasa Peny6nuxe Cpouje ca Vicmanbynckom koneenyujom (koja Ha-
Mmehe 06ase3y Kaxrasara u 0Ho2 CUNI0BAA KOje HUje npedy3emo nymem npuryoe, aau je u3ep-
uieHo 0e3 npucmanka nacusHoz cybjekma). Pao je 3akwyuen npeodnosuma ee3anum 3a cmeaparve
KOHYU3HUje UHKPUMUHALUJe U c8e00yX6amHuje akyuje npeseryuje.

KipyuHe peun: cunosare, npunyoa, omnop, nonua cno6ooa, Micmarnbyncka koHsenyuja

YBogna pasmaTpama

Vimajyhu y BUAy DaneKoce)XHOCT IOC/IeANIIa CUIOBamba I BberoBy Ipu-
CYTHOCT y CBaKOJIHEBHOM >XMBOTY, OBO j€ KPMBUYHO JI€/10, KA0 KalIUTATHO
JIe7Io U3 Ipyle KPUBUYHUX Jiela IPOTUB MOJHE C1000/e, MHKPYMIHIICA-
HuxX r1aBoM 18. Kpusuunor sakonnka Cp6uje, ofyBeK NPUBIAYMIO Ia-
XKIbY KaKO OIIIITE, TAKO U CTPYYHE jaBHOCTH, O KOjUX IIpBa OMBa 3acTpa-
meHa ydecranomhy u cypoBoirhy Kojy ca coboM HOCHU 0Baj 3/104MH, JOK
IIOTOA HACTOjU 1A Ca jeflHe CTpaHe, LITO je3rpoBuUTHje ofpeny 6uhe oBor
KPVBMYHOT Jie/Ia, PaJiii IIpy>Karba IITO afleKBaTHMje 3allTUTE Kafia 1O Ihera
uInak gobe, u, ca gpyre cTpaHe, la OHOIMKO KOHLIM3HO KOJIMKO je TO MO-
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ryhe oppenyu 1 n3yuy mpodu IOTeHIMjaTHOT YYMHIOLIA, MMajyhu y Bupsy
eTuonouke 1 (eHOMEeHOIOIIKe KapaKTepPMCTIKe OBOT Jiefa, a Pl Hbero-
Be IIpeBEHIIIje.

AyTop he y oBOM pajly, HAKOH KpaTKOT IIper/iefia MUCTOpujaTa, aKIleHaT
CTaBUTM Ha CIIOPHA INUTamba Koja ce MOTY II0jaBUTH, OJHOCHO KOja ce pe-
TOBHO II0jaB/byjy Y IIPaKCK a Be3aHa Cy pasTpaHMYeIbe CUTyalija Kaza
KPUBUYHO JI€7I0 ITOCTOj|, OJHOCHO He IOCTOj!, OJHOCHO 3a IITO I0y3/a-
HUje yTBphuBame (He)nocTtojama obenexxja 6ha kpusuaHor menma. Iopen
OCHOBHOT 00/IMKa KPMBIYHOT Jie/la, CaI/IefjaHu Cy U KBaM(UKOBaHU 00-
JINIIM, KaO U IPUBWJIETOBAaHM OOIMK OBOT Jiera.

Taxobe, ny>xna naxwa nocsehena je ogpenbama Vcran6yncke KOHBeH-
11je, Kao U pasMaTpamy IHoTpebe 3a ycknahuBameM HO3UTUBHOT 3aKOHO-
maBcTBa Perry6rmuke Cp6uje ca wianoM 36. ucre. Ha camoMm kpajy, y OKBU-
Py 3aK/bY4YHUX 3allakaiba, ayTop Jaje CBOje MUILJbehe O HauMHIMMA IIpe-
BeHI[je OBOT KPMBUYHOT JIej/Ia M TPeTMaHa yYMHIIAL, Y3 yBaKaBame Beh
nocrojehux npemiora xoju ce cpehy y Teopujn.

HUcropujar

C 063upoM Ha colMja/IHM 3HAYA]j MCIIOJ/baBakbha IIOTHOT KMBOTA YOBEKA,
3a/]0BO/berbe HaTOHCKVIX ITOTHUX >KeJba Mopa 61TH ycknaheHo ca HopMaMa
nonHor Mopasna (Bykcanosuh, 2014: 6). YpaBo ce KpUBUYHO JIETIO CUJIO-
Bama jaB/ba Kao BuJ KoHGuKTa n3Mely (HeKOHTpo/caHOr) OTHOT Ha-
TOHa, Ca jefiHe, ¥ KOfleKCca ITOTHOT MOpasia, ca pyTe CTpaHe.

CuoBarbe ce jaB/ba KaO CaCTaBHU JIe0 YOBEKOBE CBAKOJ[HEBILIE jOLII O
HajpaHNjMX JaHa, a TAKaB HETAaTUBHY TPEH] 3a/IpXKao ce 1 1o faHac.Moxe
ce cmobopHo pehn fia je cunoBame n3pas Hacupa Mehy nonosuma (Byxkca-
HoBuh, 2014: 7). MHOTY M3BOPM YKa3yjy Ha pa3InMyuuTe 0O/IMKe CeKCyapTHOT
yTHeTaBamba XKeHa y pa3HUM JAPYLITBUMA, I7le CIIafia X pacloarame Myxa
cexcyajHouhy >keHa, He 3aMo 3a Bactuty ynorpe6by seh u tyby. (Croja-
HoBMh, 2017: 342). OBO KPMBUYHO JI€/I0 er3UCTUpa U JaHac, 6e3 o63mpa
Ha CBe IIOKYyIllaje CaBpeMeHOT JoBeKa fla mpoHahe edukacHe 1 cpasmepHe
MeXaHU3Me 3allITUTe CeKCyalHe ay ToHOMMje cBakor nojenuuua (Kaposuh,
2017: 98). MebyTum, 3a pasnuky of TpagUILMOHATHUX POJHO CEH3UTNB-
HMX OfpeJHUIIa YYMHIOLA U XPTBe, Of KOjuX je IpBa OMIa UCK/BYINBO
Be3aHa 3a MyIIKaplie, a IPyTa 3a KeHe, Koje Cy Kao TaKBe O1ie JOMIUHAHT-
He y PaHUjUM [IepMOAMMA MICTOPYje, Y CAaBPEeMEHOM IIPaBy Ce Y KOHTEKCTY
Y4YMHMOLA BUIIIE He TOBOPY MCK/BYYMBO O 0COOM MYIIKOT ITOJIA.
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Komuko he xpuBuuHO mpaBo 6urty kopuirheHo 3aBUCH Off CXBaTamba
APYLITBa M OHOCA IIpeMa CEKCYaTHOCTH Y APYIITBY, LITO j€ YCIOB/bEHO:
ApymTBeHUM ypebhemeM, eKOHOMCKMM OIHOCYMA, OIIITOM KYITYPOM 1
upeonorujom apymrsa (ITomosuh, 2010:110). Ho, 6e3 mHKpuMMHamuje
CHIOBama Hitje Moryhe 3aMMC/INTI HUjeIHO CaBPeMEHO KPUBIYHO IIPABO.
[Iw/p MHKpUMUHALY]je jecTe KaKO OYyBambe I 3aIlTUTa II0JIHe c1obofe, ca
jemHe cTpaHe, TAKO M HACTOjame Ja Ce OffpyKe IPUPOSHY U 30pa6u TIOTHU
OJHOCH. YKONUKO Ce caryefjajy IpByM 3aKOHCKM TEKCTOBM KOji CY O Jia-
HaC cayyBaHU, BUJJbMBO je a je KpMBUYHO IIPAaBO OJYBEK pearoBajao Ha
CEKCYaTHO Hacusbe, MeyTiM, OHO IITO je KapaKTePUCTUIHO 32 KPYBUYHA
Jienia IPOTUB TIOTIHE C100O0fIe, jecTe YNIbeHNIIA [ia je JYTO BpeMeHa OCHOB-
HM Ipo6/1IeM 6110 OCTaBUTU TpaHMIy M3Mely HO3BOBEHOT ¥ KPYMIHAI-
Hor (Byjuunh, 2016: 120).

O ydecTanocTyi CMIOBamba Ha CBETCKOM HIBOY FOBOpe nopaskaBajyhum
TOHOM J 3BaHNYHE cTaTuCTHKE. [Ipema nspemrajuma YH , oko 120 munno-
Ha JIeBOjYMIia LIPOM CBETA, OJHOCHO jefjHa off 1bux 10, cnmoBaHa je u cex-
CYaJIHO 3/I0CTaB/baHa 10 cBoje fBafecere roguue (CrojanoBuh, 2016: 33).
Ananusupajyhu ussemraje Perry6nmukor 3aBopa 3a cratuctuky (2015),
OIIaka ce fla CBaKe TOAMHE IIPEKO IBe CTOTVHE JINIIA Y HAIlOj ipXKaBu Oype
ocyheHo 10 OCHOBY U3BpIIeHa KPUBUYHUX Jie/la IPOTHB IOHE cIoboze
(ITerxoBuh, Pagojkosuh, 2017: 72).

IlITo ce Hamier mpaBa THU4e, YKOMMKO ce Iobe off cpemoBeKOBHUX
IpaBHUX CIIOMEHMKA, IIpeMa 4iaHy 53. JlyllaHOBOT 3aKOHMKA BJIacTe/N-
HY CUJIENINjU KOjI je CBOje CEeKCya/IHe HarOHe MCIIO/BMO IIpeMa JKEHU CBOje
KJIace 3a Ka3Hy Cy oficellaHe 00e pyKe ¥ Ofpe3uBaH HOC, a/li aKO je BJIac-
TE/IMHKY HaIlaCTBOBAO YOBEK HIDKe K/lace, IPOMNNCcaHa Ka3Ha je 6uma cMpT
BEIIAIbeM, I7e jeé YOWbMB KIAaCHM KapaKTep OBOI IIPABHOT CIIOMEHMKA.
MebhyTtum, 3a pasnmky of TpeHYTHO Bakeher 3akoHOAaBCTBa, [lymaHo-
BUM 3aKOHVMKOM OJIO je MHKPUMMHNICAHO YaK U JOOPOBO/BHO CEKCYalTHO
onuITere u3Mely mpunagHmMKa pasIMYUTUX KIaca — y CIydajy Kaga 6u ce
y 3arp/bajy Hall/IM )K€Ha 13 BUIIIE M MyIIKapall 13 HIDKe IPYIITBEHe K/ace,
npensuheHo je 61710 fa ce /byOAaBHOM IIapy OficeKy 06e pyKe 1 HOC.

Y KpuBnunom sakoHuky u3s 1804. rogyuHe, KpUBMYHO JIENIO CUTOBaba
Huje 6uno npensubeno. Cacrasuo ra je mpora Mateja Henagosuh npema
Kpmunju (ctapo cpenmboBeKOBHO LIPKBEHO MPABO) Y ,,14 mm 15 myHKTo-
Ba” (Bykcanosuh, 2014 : 72). Y KapabopbeBom 3akonuky o 1807. roguse
Takobhe HeMa KpMBMYHOT fiena cunoBama. C gpyre crpaHe, y Kapabopbe-
BOM IIPOTOKO/TY Ha/Ia3MMO Ha 3aBeJieHe JIBe OJI/TyKe y Be3M Ca KPUBUYHIM
IIeTIOM CUJIOBama — 00e ce OfHOCEe Ha TeXV OONMMK CHIOBama MasojeT-
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He feBojke (Bykcanosmh, 2014: 72). Y Kpusuunom sakonuky Cpbuje of
1860. ropyHe, MpONNUC O CMJIOBAKY YBPIITEH je y INMaBY ,O 3109MHCTBU-
Ma ¥ IpecTyIUIe/bYIMa IMPOTUB NndHe cnobone” (Bykcanosmh, 2014: 73).
Y KpuBnunoM 3akoHUKY u3 1863. rofjute, IpBY YT ce ynoTpeb/paBa ped
067py0a 3a cekcyanHu akT. VHpuMmHanyja n3 KpuBuuHOr 3akoHNUKa u3
1951. roguHe rmacuia je: , Ko »eHcko jmije ca KOjuM He >KuBU y Opad-
HOj 3ajeJHMIM YIIOTpeOOM Cule WM IpeTHhoM fIa he HemocpenHoO Hamac-
TV Ha >KMBOT WJINU TeJIO IIPUHYAK Ha 06/by0y, KasHuhe ce cTpornm 3atBo-
poM o ocam ropmHa’. OBJe ce jacHO yodyaBa [ja MHKPUMMHAIMjOM Huje
6uno obyxsaheHo 6padHoO cumoBame (CUTyaluja ce y TOM IOITIENy Merba
Tek 2002. ropuHe), a Kao TeXy obmuiy 6umm cy npensubenn cumoBarme
KBA/IM(PMKOBAHO CMphy 1 TELIKOM Te/leCHOM IIOBpefoM, fa 6u ce Tek 3a-
KOHOM O M3MeHaMa I flollyHaMma 13 1973. rogune npupgopane u ,u gpyre
orexxaBajyhe okomHOCTI. 3aHMM/BMBO je fia je y oBoM KpuBudHoM 3axo-
HIKY CHIOBambe 0110 npeasuheHo y OKBUPY Ipylie KPUBUYHUX fIe/Ia IIPO-
TUB JOCTOjaHCTBA IMIHOCTI ¥ MOpaJa.

OCHOBHI/I, NPpUBUIAETOBAHN U TEXU 06)1]/[].[]/[
KPUBUYHOT J€/1a CIOBaAkbha

Hekn KpMBMYHU 3aKOHVILIM He OIICYjy Pajilby M3BPIIEHA CUIOBaiba
IPVINKOM VHKpUMuHanyje (Hip. y @paHiryckoj), Beh octasipajy onperie-
He pyKe CyZly U CYACKO]j ITpakcy y ofpebuBamy Tora mmra he ce cmarparn cu-
nosamweM (Koncrantunosnh — Buth, Pucranosnh, Kocruh, 2012: 137).

Cunosame je y HaC MHKPMMMHMICAHO YnaHoM 178. KpuBuuHnor 3ako-
HuKa Perryonmuke Cp6uje (,,Cn.rmacauk PC, 6p. 85/2005, 88/2005 -ucmp,
107/2005 - ucmp, 72/2009, 111/2009, 121/2012, 104/2013, 108/2014 un
94/2016 ). IIpBu craB ofpebyje OCHOBHU OONMMK OBOI KPUMBUYHOT Jiefa:
»Ko IpuHyzu fpyror Ha o6/by0y Wi ca HbOM M3jefHaueH! YMH YHIOTpe-
60M cute MM IpeTHOM fia he HelmoCpeHO HallacTy Ha )KMBOT VIJIM TEJIO0
TOT WIN BbeMy O/IMCKOT nIja KasHuhe ce 3aTBOPOM Off AIBE JIO ieCeT FOfy-
Ha.” (w1178, cT. 1. K3).

ITopen oCHOBHOT 06/MKa KPUBUYHOT Jie/Ia, ICTYIM YIAHOM, Y CTaBOBM-
Ma 3. u 4. npenBubeHn cy Texu oOIUIY OBOT KPUBUYHOL Jie/a, YKOINKO
je OHO M3BPILIEHO Off CTPaHe BUIIIE JINIIA, HA HAPOYNUTO CBMPEII U IIOHIKA-
Bajyhm HauMH, MpeMa MajIoJIeTHMKY, aKO je 3a IOC/IeAVIly MMaIoO TPYSHO-
hy wm ykonuko je ycep mwera HacTyImIa TellKa TejiecHa rospesa. OKo-
HOCTY KOje 4)He OBe OO/IMKe TeXMM jeCy pasHOBpPCHe IIpUpOfie, I0YeB-
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1y off 6poja MSBpIIMIIALA, IPEKO HaYlHA M3BPIIeHa Y CBOjCTBA ITACUBHOT
cybjekTa, Ia cBe Ji0 OC/IeAnIe fiena. Jako cumoBare per se ogpasymena
M3BECHY /103y CBUPENOCTU ¥ MOHIKEha, UIMAK Ce He MOXKe CBaKO CHUJIO-
Bambe MTOJBECTY IOl CMIOBalbe Ha HApPOYUTO CBUPEI WM MOHMKaBajyhu
HauyH. HapounTa cBUpenocT mocToju Kaja ce IpU M3BPLIEHY fiea Ia-
CUBHOM Cy0jeKTy HaHOCe HeroTpeOHe U IpeKoMepHe PU3nIKe U CUXNY-
Ke TIaTie, 00JI, HeJTATOMHOCTY U CTpax Beher MHTeH3NUTeTa, JOK HApOUM-
TO MOHIDKaBajyhy HaYMH ITOCTOjM Kajja ce YYMHIIAL VDKIB/baBa HaJ IIa-
CUBHUM CybjeKToM, Ipeay3uMajyhn npema memy audamMHe, OManToBaxa-
Bajyhe, moTuemnBayke noctynke (Jopamesnh, 2017: 88).

Hajrexxn o6muk cunosamwa npesubes je craBom 4, wi.178. K3 u moc-
TOjU AKO je yCIIefi M3BPILEHOT Jie/la HAaCTYIWIa CMPT JIKIlA IIpeMa KOMe je
JIe/10 M3BPIIEHO MJIN AKO je JIeJI0 YUYNIEHO IIpeMa JIeTeTy.

BesaHo 3a xBanu¢ukoBaHe oO/MMKe CUIOBamwa, Tpebamo 61 CKpeHyTH
Xy Ha noreuikohe y yTBphuBamy, OLHOCHO AMCKYTaOMIHOCT IIOC-
TOjarba CUJIOBama Yy CIy4ajy Kajia MacuBHMU Cy0jeKT mpucraje Ha 00/byoy,
IITO JMCK/bY4yje IIOCTOjarbe OCHOBHOI OONMKA KPMBUYHOT fieIa, aly He
IpUCTaje Ha OKOJTHOCTY KOje JTOBOJie JIO IIOCTOjarba HEKOT Off TeXMX 00-
JmKa cunoBama. Kaza je peu o ey xBanmupuKoBaHNM TEXOM IOCTIENN-
II0M, y C/Ty4ajeBUMa KaJa je KBamdyuKaTOpHa OKOTHOCT TECHO ITOBe3aHa
ca BpILIekEeM CEeKCya/IHOT YMHA 1 Kajja 300T Tora acuBHY Cy0jeKT IpoMe-
HJ CBOjy OJIyKY, IIOCTOjUI KPMBUYHO He/0 KBaMN(PUKOBAHO TEXXOM IIOC-
JIEUIIOM, MAaKO je TTaCHBHM Cy0jeKT IPBOOMTHO a0 IMPUCTAHAK Y IIOITIe-
Iy caMOT CeKCYa/THOT Y/Ha — aKO HEeKO IPUCTaje Ha CeKCYyaaHM aKT, TO He
3HAYM Jja je MPUCTA0 Ha Taj aKT IOf, OMI0 KaKBUM YCIOBMMA, Tj. ja TOM
IPUINKOM Oyfie TIOHM)KaBaH, 37I0CTaB/baH, TELIKO TeJieCHO moBpeheH nm
ma 'y ToMe ydecTByje Buiue muua.(Crojanosuh, 2016: 13). Yenen HakHajHe
TI0jaBe MOXKe oM [10 oB/IaYeha MPBOOUTHO HATOT MIPUCTAHKA Ha CEKCY-
anHyu ogHoc. ITpo6nem mpencTaBpa cuTyanyja y Kojoj ImacuBHY cybjexar
yIIpaBo 360r ocTBapuBama ofpeheHe kBamudukaTopHe OKOTHOCTH ,TIOB-
Jlauy’ CBOj MPUCTAHAK 3aTO IITO OHA M CaM CeKCYa/THM aKT Ha KOjI je aT
IPUCTAHAK YMHY OMTHO APYradMjuM — Ha IIpUMep, IPUCTaHe 1a VIMa CeK-
CYaJIHU OJHOC ca jemHMM, anmu He ca Buie muna (Crojanosuh, 2016 :13).
MebhyTtum, umak oBaj cTaB He 6u Tpebano TeHepanIU30BaTy, 3aTo WTO he
3aK/bY4YaK y KpajibeM 3aBVUCUTH Off IPVpPOLe KBamupUKaTOpHEe OKOTHOCTIA.
CrecTBEHO TOMe, He 01 Ce MOIJIO Y3eTH Jia IIOCTOjU TeXM OOIMK CUIIO-
Bamba CaMoO 3aTO IITO je JoOpoBO/BHA 00/bY6a Kao IOCTIeAuIly UMaja 3a
XPTBY Hexxe/beHy TpynHohy (CrojanoBuh, 2016 : 13).

IIITo ce mpMBMIETOBAaHOT OO/IVKA OBOT KPMBIYHOT Jle/Ia TUYe — OH II0C-
TOjU Kajja je pajma M3BpLIEHa Ipefy3eTa IPUMEHOM 00MYHe IIPeTHhe —
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npeTHe ia he ce M3HETY HEIITO LITO MOXKE IIKOAWTY YaCTV W/IY YIJIERY Ha-
HaHYTOT WM FbeMy OIMCKOT JINIIA, TOK je OBJje KBami(uKoBaHa IpeTHha
(mpeTipa HaIlaJOM Ha )XVMBOT VIJIM TEJIO TOT VUIN BbeMy OJIVICKOT JIiIia) M30C-
tanma. OBa je BpcTa IpeTie 6/1a>ka M HoCu ca CoO0M Marby CTeIleH JPYIIT-
BeHe ONIACHOCTY Y OIHOCY Ha KBa/mn(UKOBaHY NPeTHY, Te OTYAa U TaKaB
TpeTMaH OBOT 00/IMKA KPUBUYHOT Jle/la CUIOBaba.

Cy6jexTu 1 06jeKTi KpMBMYHOT /ie/Ia CYIOBabha

[Ipema TpeHYTHOM pelllerby U aKTUBHY U IIACUBHU Cy0jeKT MOTy OUTH
nmia 06a 1oa, YnMe je 0KMBOTBOPEHO U CU/IOBahe MYIIKapalia, MTo ay-
TOp TOfIB/IaYM KA0 M3y3eTHO OMTHO — MAKO Ham3ITIeT Jienyje a ce CUIIO-
Bambe MYIIKapana He foraha y mpaxcy, UIax je TO caMoO IPUBUIHO TaKO
— OB€ BPCTe CUJIOBaMha CY Y BEIMKOj MepY IIPUCYTHE Y XOMOTE€HM30BAHUM
3ajegHNIIaMa, YMjy WUIYCTPaTUBHY IIPUMED jeCy 3aTBOPH.

3amTuTHN 06jeKaT KOof OBOT KPMBUYHOT Jie/a jecTe IPaBo Ha Co6ofaH
1360p mapTHepa y Wby UCTOBPEMEHOT, 060CTPaHOT 3a/J0BOJbEHbA CEKCY-
aJTHOT HarOHa, OJIHOCHO JJ0OPOBO/BHOCT O M360py IMapTHepa 3a CTyMame y
CeKCyaJIHM OJHOC, Kao 1 IojHa cnobogpa. [TonHa cnobona o3HauaBa Hajpe
IpaBo /uIa ia 6upa ga 1 he cTynuTy u ca KuM y 1ojHe ofHOCe, Kao Ipe-
IyC/IOB MOTOIYX MNUTaba Kaja he To yIMHNTH, I7ie U KaKo.

Papmwa nsspurema

ITo cBOjoOj CTPYKTYpH, CUIOBaIb€ jé HEIIPABO C/I0KEHO KPUBUYHO €10
Koje y cebu obyxBaTa IpUHYAY 1 0676y0Y, IIpM YeMy je KaKibJBa IPUHYHA
(06/py6a, cama 10 cebM, Y pelOBHIM OKOIHOCTMMA, HUje IPOTUBIIPaBHA
pajma 1 360T TOTa je OBO CIOXKEHO Zerto — Henpaso). To je jefan KoMInTekc
ZIBEjy JIeNaTHOCTV, A/l HUKAKO BUXOB IPOCTM 30Mp, I1a CTOra HUje Ipu-
XBAaT/bJBA TBPAIIba Ia CHIOBabE YIMHE [iBe pajibe u3Bplema (Bykcanosuh,
2014: 20). Jakme, TO Cy fiBe BpCTe IeIATHOCTY, /M HENAaTHOCTU Koje Cy
YBPCTO IOBe3aHe U Koje jefHa Apyroj majy Hou kBamuteT (Crojanosuh,
2016: 4).

[Tpunyna npepcTaB/ba TpafiMLMOHAIHY €IEMEHT CUJIOBalba y HallleM
IIpaBy — KOJIMKO TOfI J]a jeé BpEMEHOM 3aKOHOJaBall MEHa0 CBOj CTaB IpeMa
OBOM JIe/ly ¥ TUMeE IeTrOBY KOHLIEILM]jY, OJHOC IIpeMa IPUHYAM je 0CTajao
uctu (Munagunosnh - Credpanosuh, 2017: 242). IIpunyna ce nojasspyje
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y gBa oO/muKa — y BUAY cwie ¥ KBamudukoBaHe IpeTe (IpeTma fAa he
Ce HAIaCTM Ha >KMBOT VIV TEIO TOT WM HbeMy ONMCKOT JMIA), U Tpel-
CTaB/ba HEOIXOJHM eleMEHAT 3a II0CTOjarbe KPUBUYHOT Je/la CUIOBamba,
MaKap ca acIeKTa Halller To3UTUBHOr npasa. MebyTnum, Toma JKusanosnh
je MuI/bema Ja je KO IIPeTHe CaMo 3710 y U3ITIEAY, JOK je caMa KOMITYI-
cuBHa cua 3710 (Bykcanosuh, 2014: 29).

CBakako Jla 1 CWIa 1 IIpeTa MOpajy IocefoBaTu ofrosapajyhe ksa-
JuTeTe KaKo 6M Owmie IpaBHO peeBaHTHe.Y TEOPUjU U CYACKO] IMpaKCh
npeosnahyje cTaB ja caMo OHa CiIa KOjOM je caBIajiaH 030M/baH, YBPCT
Y CTaJIaH OTIIOP XPTBE MOXKe OUTI eleMeHT KPUBMYHOT fle/la CUIOBakba
(CrojanoBuh, 2017: 568). Vaxk, Koj KpUBUYHOT Jie/ia CUIOBamba, yIoTpe-
6a cuye paau Bpluewa 06/bybe He Mopa fia Oyzie TAKBOT MHTEH3UTETa
ocraBu Qusnuke Tparose ... (Anemanyonu cyn y Humy, Kx - 2202/10).
Takobe, HefocTaTak criepmMaTo3onza y BarmHaaHoM 6pucy omrehene 1 te-
JIECHUX TIOBPefia Ha lbeHOM TeJly, He Mopa fia Oy/e I0Ka3 KojuM Ou ce JoBeo
y CyMmy ucka3 omreheHe fa je OnTy)XeHM Haj BHOM M3BpIINO 06/by0y”
(Bpxosuu cyn Cpbuje, Kok — M 705/07). Huje mpecyaHa HM mpBOOUTHA
YCMEepeHOCT CHJIe — aKO je YIMHIM/IAL] 3a[109€e0 Ca IPUMEHOM CIJIe Y HEKOM
APYTOM LIM/bY a/lu je MICKOPUCTHO HEHO [ejCTBO M U3BPIINO 007byOy mm
ca ’OM U3jefHaYeHV YNH, T0CcTojahe KpMBUYHO Jieno cuoBama (CrojaHo-
Buh, 2016 : 10). Ca mpyre cTpaHe, Kajia je ped 0 030M/BHOCTY IIPETHE, OHA
ce [JeHJ ca CTAHOBMIIITA ACHBHOT Cy6jeKTa, a He u3Bpumona (Jopamesuh,
2017: 87).

Vcranbyncka xousennuja — Konseniuja Casera EBporme o crpeua-
Bamy 1 60pOM IPOTUB HacW/ba HaJ >KeHaMa U Haclba Y IOPOAUILN) KOjy
je Cpbuja parnduxosana kpajem 2013. roguue (Crn. Imacauk PC - meby-
HaponHM yrosopy, 6p. 12/2013) oxgycTraje o Tora ia ce NpUHYy/a OCMar-
pa Kao KOHCTUTYTUBHM €lIeMeHT KPUBUYHOT fleJ/la CUIOBatba U TOJIa3N Off
TOTa J1a je OHO (M APYTY OOINIIV CeKCYaTHOT Hacuba) Moryhe 1 6e3 mpume-
He IIPUHY/ie, @ YMeCTO NPUHY/e Y IPBU IVIaH Ce CTaB/ba HEMOCTOjambe K-
CTaHKa IIPWIVKOM IIpefy3uMama ceKcyanHor akta. (CrojaHoBuh, 2016: 2).
EBupentHO je na KonBeHIja yoruiTe He OMIbe IPUHYAY, Beh MHCHCTI-
pa Ha HeIpUCTajalby Ha MEeHeTPalMjy U pyTre pajibe CeKCya/THOT Kapak-
tepa (Munagunosuh - Credanosuh, 2017: 243). Ca gpyre cTpaHe, MOpa
ce BOIUTM padyyHa 1 O TOMeE Jja KPMBUYHO JE/I0 CUIOBalba, II0YEB Off CBOT
TPaAMLMOHATHOT Ha3WBa, [IOfipasyMeBa yHoTpeOy cuse (M1 peTibe), Aa
je IpUHYAHY CEKCYaTHM aKT je3TpO OBOT KPMBUYHOT fIefIa, U fa OM TOLIIO
o oppebeHor ,,pacimmpaBama” Koje OM yMamUIO U TEXXNHY TOT aKTa aKo
Ou ce OH M3jefHAYNO ca CBUM CHUTYyaljujaMa y Kojuma je, u3 610 Kor pas-
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jiora, oficyTaH npucranak apyror muua (Crojanosuh, 2016: 2). Ty ce mory
pasIMKOBATU TPU CUTyauuje usMehy kojux 61 ce Mopasa IIOCTaBUTH TIpe-
II3Ha TPaHNIA — IIpBa je 00/byba (WM ca HBOM U3jefHAYeHN 4MH) KOoja
je pesyaTar mpuHYyZe, Apyra je obpy6a (Mam ca HbOM U3jefHAYeHM UMH)
KOja je 3BpIIeHa IPOTYUB BOJbe KPTBE, ai 0e3 IIpUMeHe IPUHY/E, U Haj-
3aJl MOXKe ce TOBOPUTH O Tpehoj cuTyanuju Kaja IOCTOju BbeH IPUCTaHaK
(CrojanoBuh, 2016: 4). Y npBoj cuTyanujyu roBOpU ce 0 CUIOBamY Koje je
Ka0 TaKBO VMHKPMMUHIICAHO Y HAC, ¥ IPYTOj CUTYallji O OHOME Koje 61
Tpebano MHKPUMIHICATHUKOJ, Hac (Y a/beM TOKY pajja Ouhe nsHeTy mpen-
JIOKeHU HauMHU ycKnahuBama) pajay XapMOHM3aIMje MO3UTUBHOT 3aKO-
HOMlaBCTBa ca JcTaHOyICKOM KOHBEHIMjOM, JOK y TpeheM ciydajy kpu-
BIYHOT JIe/la YOIIIITe U HeMa.

[TocraB/ba ce mUTame Ha KOju O ce HAYMH MOIVIO IITO afeKBaTHUje
VI OIIpe3HIije OfTOBOPUTH Ha 06aBe3y ycrocras/beHy VcTaHOy/ICKOM KOH-
BEHLIMjOM. AyTOpHU Cy CaIJIaCHU Cca TVM /ia IIOCTOjU BUILIE aITepPHATUBA Y
IOCTYTIKY HITO HOTIIYHNUje MHKOPIIOpaluje HaBefeHe ofipenbe VcTanbyrn-
CKe KOHBeHIMje. Ycarnanabamwe ca KOHBeHI[joM 61 ce MOITIO OCTBapUTH
Ha BMIIIe HAUMHA — MOTIYHMM HAIIyIITamkeM II0jMa CM/IOBalbha KaKaB HaM
je T03HAT ¥ KOjJi MHKOPIIOpUpa IPUHYAY; yBOhemeM makiuer obnmka cu-
JIoBama Koji He mpezBuha npuHyy; yBohemeM caMoCTaIHOT fena Koje ou
00yXBaTU/IO CeKCyasHe aKTe Ipefiy3eTe Oe3 IMPUCTaHKA, anu 1 6e3 YIoT-
pebe cure, ogHocHO npetibe (Mumagunosuh — Credanosuh, 2017: 244).
Hajsan, ogpebenn 3Havaj nma u mmurame fa 1u, IPUINKOM IPONUCUBAbA
HOBe MHKPYMIHAIMje Koja 61 06yXBaTuia Bpllere CeKCyalTHNX akara 6e3
IpUCTaHKa JIMIA IpeMa KOMe Ce IIPefy3nMajy, YHEeTH Y 3aKOHCKY OIINC He-
TIIOCTOjarbe TIPMCTAHKA VI 3aXTeBATH MTOCTOjalbe IPOTHUB/bekba MTACUBHOT
cy0jekTa — NaKo HeIOCTOojarbe MIPUCTAaHKA He 3Ha4M CAaI/IACHOCT, HU Hbero-
BO OJICYCTBO He 3Ha4M HY>KHO IpoTtusbeme (Crojanosuh, 2016: 17).

OBOM KPUBUYHOM Je/y MIMaHEHTHU Cy OpojHM Ipo6ieMu ; y IpBOM
peny je MOBIaYee AeMapKalyoHe MnHuje nsMebhy no6poBo/bHOr ceKcy-
aJIHOT YMHA U OHOT KOjU Ce BpILIM Y3 NPMHYAY, YMMe ce ocTBapyje O6uhe
KPMBUYHOT Jlefla CUIOBama. 3060r Tora ITO y CTBAPHOCTM HeMa jacHe 1
oficeyHe rpaHniie usMel)y xxe/beHe U IpUHYIHE CEKCya/lTHe aKTUBHOCTI, 1
caM M3BpIIMIAL ce 360r Tora Moxke Hahu y cuTyauuju y Kojoj Huje cBec-
TaH TOTa Jia je IpelIao rpaHMIly JO03BO/LEHOT I Jja Ce HAlllao Y KPYMMHAII-
Hoj 30HM (CrojaHoBuh, 2016: 9). MebhyTum, 0HO IITO MOXKE ,,0CBECTUTH
YYMHUOLA, YKa3aBIIM MY Ja je Ha Ipary KpUMMHA/IHe 30He jecTe YIpPaBo
OTIIOP >KPTBe — Jla 61 ce yolITe MOITIO TOBOPUTH O CU/IOBakby, HY)XKHO je fa
Ha CTpaHM IAacUBHOT cybjekTa mocroju ormop. Kaza je peu o xBanurery
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OTIOpa KOju MOpa MOCTOjaT!, Kao I0Ka3 IpUMembeHe IPUHY/e, 3aXTeBa
ce 0301/baH U TPajaH OTIIOP KPTBe, 1 Ce MICTIUYeE fla Ce He CMaTpa Jja I10C-
TOj¥I KPUBIYHO JIEJIO CUIOBaba YKOJIVKO je OTIOP CUMY/IOBaH, OffHOCHO Ja
HIije pe/leBaHTaH CaMO CHMOOIMYHY OTIIOP. AKO HeMa OTIOpA ITACUBHOT
cybjexTa, HeMa HU OBOT KpuMBMYHOT jena (Josamesuh, 2017: 87). Vnak,
uMajyhu y BUAY ja OTIIOp >KPTBE MOXKe M30CTATM U3 HajpasHOBPCHUjUX
passora (kao LITO CY ,,lTapaiusa’ Off CTpaxa, HecpasMepa y GpU3NYKOj CHa-
31, IpeTHa opykjem/opybheM... ) Hellpy>kame OTIIOpa He CMe Ce TYMadNTH
YjemHO Kao IpMCTaHaK, OfHOCHO caI/lacHOCT XpTBe. [lopep Tora, y mpakcu
Cy 4ecTe CUTYyallMje Ia OTHOP KPTBe Hifje 6110 JOBO/BHO CHaXKaH, Hajuerhe
360r IeHe KPXKe TelleCHe KOHCTUTYIIMje, YC/Iey] Yera ce Ha TeTy YYMHMOLA
He Mory Hahy TparoBu Ipy>karma UCTOL, IITO MOCTYyTajyhn opran Moxe fj0-
BECTH JJ0 IIOTPEIIHOT 3aK/by4Ka — KaKO CI/IOBamba Huje 6umo. To mory 6utn
[I0CTA Pas3NIu4uTe CUTYalMje: I0YeB Off M3SHEHAJTHOT IIpely3/Maba CeKCy-
aJIHVX pafilby KaJja ITACKBHY CY0jeKT 1 HeMa BpeMeHa Jla U3pasy CBOje He-
IpUCTajatbe, Ia YaK HM Ja GopMUpa OIyKy O TOMe, I1a JI0 Helpyskarma
OTIOpa YC/Iel, CpaMoTe, pe3UTHanyje in 3a0iIyfie TacuBHOT CyOjeKTa o
npucytHocty Tpeher miua koje 61 My HOMOITIO, MIN YC/Ief, CTpaxa WIN
npeTepaHux o63upa npema yunuuony (Crojanosuh, 2016: 14).

3a nocTojame 06/py0e, a U 3a CBPIIEHO KPUBUYHO €10 CUIOBambha, y31-
Ma ce J1a je JOBO/BHO M CaMo JeTMMIYHO IIPOAIMPahe MYLIKOT ITOTHOT Op-
raHa y YKeHCKI, a He J1a je 00/by0a y GU3MOJIOMKOM CMUCTTY JOBPIIEHaA, 0K
ca Jipyre CTpaHe 3a IIOCTOjame 00/bybe HUje JOBO/bAH caM AOAVP ITOTHUX
oprana (CrojanoBuh, 2017: 565). Y mpakcy je TEIIKO pa3ayduTy OBa JiBa.
Y3 T0, Tpeba ysetu y 063up fa 06/pyba mocToju caMo OHfiA Kajja je JOLIIO
J10 ITpOAVpatba MOTHOT y/ia, MaKap U Je/IMMUYHOT, y Bar¥HaTHM KaHaJI Xp-
TBe, JJOK CaMO IIPOAMpame yfia y CIIO/bHE Je/I0Be >KeHCKOT IIOJTHOT OpraHa
HIIje JOBOJ/BHO, IIITO je y IpaKcy OMTHO 3a pasTpaHMYehe CBPIIEHOT I 110~
KYLIQHOT JIea.

Baxxehum K3-om je camo HacraB/beHa TeHJeHI[Mja ekcraHsuje 6mha
OBOT KPMBUYHOT JIeJIa, LIITO jeé OCTBAPEHO Ha ABOCTPYKM HAUUH — HajIpe,
yBODemeM IpyTror ceKcyasHoOr YiHa KOjI je M3jefHadeH ca 00/byO0oM, Kao
U JleTlepCOHAIN30BambeM CybjeKkara, MOIITO MYIIKapal] 10 je3TYKOM TyMa-
Jerby HIje HY)KHO aKTUBHY Cy0jeKT, HUTH je )KeHa HY>KHO ITaCUBHM CYOjeKT
(Munagunosuh — Credanosuh, 2017: 242). Pagra usBpluema je eKCTeH-
3UBHO U CaCBMM IIPMMEPEHO IPOLIMpeHa 1 Ha ,,ca 00/byOOM U3jefHaueHN
YJH, YUMe je IIOJ OKpW/be CHJIOBama IOABEICHA 1 pajiba JOCAallber
npotusnpupopHor 6nyza. IlIto ce Tmye usjegHaveHor YnHa ca 06/by60M,
TEIKO je YTBPAUTY KOje Ce TO pajiibe MOTY U3jeJHAuYNTI 110 CBOjOj IIPUPO-
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IV U1 [IejCTBY ca 00/bYOOM, a KOje OCTajy jOLI YBeK Y JOMEHY HEeI03BO/bEHUX
nonHux pagmy n3 41.182 K3. Mako uma 1 eKCTeH3VBHUjUX TyMadema, Ty
ce Tpeba OTPaHMYNUTH Ha fIBE Pafiibe, Koje Cy 00/byOu, OMHOCHO BarnHaI-
HOM KOUTYCY HajC/IMYHUje, a TO Cy aHa/IHY 1 opainHy KouTyc (CtojanoBuh,
2017: 566). Ha oBaj HauuH, >XpTBa y)XXVBa AOJATHY 3aLITUTY U Y OFHOCY
Ha CTIOMeHYTe aKTe, a He CaMO Y OJHOCY Ha CUJIOBame y TPAAUIIOHATHOM
cmucny. Tume je yjemHO McK/bydeHa MOTYhHOCT CcTMIIaja KPUBUYHUX JieIa
YKOJMKO Ce je[lHOM MCTOM IPM/IMKOM IIpeMa UCTOM JINIY TIPefy3My CYK-
IleCBHO 007py0a 1 ca BoM M3jemHadeHy 4nH(oBM). V3BecHa gumeMa ce,
MebyTuMm jaBspa y morneny pelraBama CUTyalje y KOjoj IacMBHY CYOjeKT
IPUCTAaje Ha jeflHy Of TPY BPCTe CEKCYaTHOT aKTa Koje Cy IpefBubheHe kao
pajba M3BpLIEHa, alu U3BPIIMIAL, KopucTehy IpUHYRY USBPLIM pammby
3a KOjy He IIOCTOjy IIPUCTaHaK IacUBHOT Cy0jeKTa.

Beh cnomenyTtum wianom 36. Vicranbyncke KoHBeHIuje, pensubeHa
je obaBesa mp)kaBaMa MOTHMCHUIIAMA Jja, n3Mely ocTasor, MHKpUMMHNI-
mry kopuirherme 61710 KOT fief1a Tea, OHOCHO IIpeiMeTa y CBPXY BaruHal-
He/ opasiHe/ aHa/IHe IIeHeTpallKje, YMMe Ce OTBapa NUTakbe pasrpaHnyera
KPUBUYHOT Jle/la CUJIOBamba Ca KPUMBUYHMM JI€IOM He[J03BO/beHEe II0/IHE
panme. HexoM mpyrom monHoM pajmoM, Bullle ce He Ou MoI/Ia cMaTpa-
TU TIeHeTpalyja IIpefMeTOM Y BarMHaIHU MM aHAJIHU OTBOD, Beh 6um ce
TaKBa IIEHeTpallja, Y KOHTEKCTY VIcTaHOy/ICKe KOHBEHIVje, IMajla CMaT-
patu ca 06/byOOM M3jeHAYEHUM UMHOM, OJHOCHO TaKBOM paJmoM 6m
Ounmy ocTBapeHu CBU OMTHMU eneMeHTV Ouha KPMBUYHOL Jiella CUIOBamba
u3 41.178. K3 (Byjuunh, 2016: 123).0OBpe moce6HO Tpeba MMaty y BUAY Aa
3a/I0BOJbEIbE IIOTHOT HATOHA Huje obenexje 6mha KpUBUYHOTL Jema CUIo-
Balba, Te Ce, C TUM Y Be3!, MOXKe 3aK/bYUUTU Jja Ce CUIOBambhe MOXKe U3Bp-
muTH 1 6e3 3aJ0BO/berba MOTHOT HAaTOHA, JaK/le Kaja je pajmba N3BpIIeHha
npefy3eTa JpyTuM IpegMeTIMa, a He MCK/bY4MBO JIe/IOBMMA Terla.

Y noryeny o6/ka KpuBMIie, TPXKU Ce IIOCTOjarbe YMUIIbaja, C TVM fia Ce
He MHCHUCTYPA ICK/bYYMBO Ha IIOCTOjalby AVPEKTHOT YMUIIUB3ja, Beh je moryh
U €BEHTYya/IH/ YMULUbAj. EBEHTyanHy yMmibaj mocToju OHA Kaja je y4n-
HI/IAL] I03BO/baBa0 MOIYRHOCT /ia je OTIIOp XXPTBe 0301/baH, YMMe je IIpey3eo
pu3NK ocTBapuBama 6uha kpusnaHor gena (Crojanosuh, 2016: 11).

3ak/pydak

C 0631pOM Ha aKTYeTHOCT OBOT' KPVBIYHOT JiefIa, KOjellpecTaB/ba ro-
TOBO He3a00MIa3aH Jeo CBaKUJANIbUIlE, ayTOP je MUIbera fja Ou Tpe-
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6aJIo jour ByIIIe MaXKibe MOCBETUTY MOTIYHUjOj MHKPUMMHALIU]U UCTOT ¥
IIpaBIly IPONNUCUBaKka CTPOXMX (y HAy>KeM BPEMEHCKOM Tpajary)KasHU
3aTBOpa U IOOLITpaBama TpeTMaHa IpeMa penuauBuctuma. C tum y
Be3l, Tpeba MMaty y BUAY fa 79% cunosaresba uiHe mopparHniy (Bykca-
HoBuh, 2014: 89). YipaBo oBa nmopakapajyha 4nmeHuIIa JOBO/BHO TOBOPY
y IPUJIOT HeaJileKBaTHOCTY TPeTMaHa IpeMa CU/IOBaTe/bUMa, IPEBACXOIHO
IpeMa pelyVBICTIMA, Te CTOTa ay TOp Haasu fa 6u 6110 noTpebHO crre-
IMja/IM30BaTy CaHKIMje, Kao M peXabuIuTaloHe mporpaMe ¥ TpeTMaHe.
JIOK ce y CpIICKUM 3aTBOPUMA IPUMEbYjy Pa3INdInTI IIPOrpaMy HaMetbe-
HJI 3aBYCHUIIVMIMA VIV TIOYMHIONMIMA HACYTHMX (HeCeKCyalTHNX) KpUBUY-
HYIX Jief1a, HU Y jeqHOM 3aTBopy y Perry6muny CpOuju jaHac ce He CipoBO-
IV HYjeflaH CTaH/Iap/i30BaHN, CIIelIMjaIi30BaHy IIPOTPaM TPeTMaHa CeK-
cyanuux npecrynuuka ( Ilerkosuh, Pagojkosuh, 2017: 74). ¥V cnyx6ama
3a paj] ca 3aTBOPEHMIIVIMA 3aII0LI/baBajy Ce CTPyYmally XeTepOTreHNUX IIPo-
decuja, a He OHU KOjI Cy ICK/bYUMBO CIIELIMja/II30BAHM 32 PaJ] Ca CEKCY-
aJIHVMM TIPeCTYIHNUIIMMA, LITO je YMEbeHNIA Ha Y1joj IIPOMEHN 611 Basbasio
HOPa/IUTH.

KoMnapaTtyBHO 11paBo 1o3Haje 1 Apyraduje MeTofie yIpaB/bamba PU3N-
KOM Of peLiiuBMpara, Mehy KojuMa ce Hamasm 1 T3B. XeMUjcKa KacTpa-
nuja (Munagunosuh — Credpanosnh, 2014: 52). Vako je mpaBHa npupopa
XeMMjCKe KacTpauyje IMOJI0XKHA JUCKYCUjI, UITAK TI0CTOje MULIbeha Jja
Ou ce OHa MOIJIa CBPCTaTy y KypaTBHe Mepe, ¢ TMM ja ayTop ckpehe ma-
XIbY f1a Ou ca 0BOM MepoM Tpebano OuTy 13y3seTHO 0OpasuB, HAPOUNUTO
IPUIMKOM OJIy4MBalba O BEHOM Tpajalby Kao M O BPCTM YYMHUOILA Ha
Koje Ou ce OHa MOI/Ia IPUMEHUTH.

[Tocroje MuI/berba OPOjHUX KPUMMHOIOTA KAaKO je CeKCya/lHa He/H-
KBEHI[Vja, KOjoM je cumoBame 06yxsBaheHO, IOTOfjaH TepeH 3a NMPUMEHY
pecTopaTryBHe IIpaBJie ¥ YKa3yjy Kako 61 Tpebajo IITO IIMpe OTBOPUTU
BpaTa ibeHOj IIPYMeH, HayIITpO IpyMeHe peTpuOyTUBHE IpaBJe.

Ha camoM kpajy, IpeBeHTUBe pajy, Ba/bajio OM MHTEH3MBMPATH eyKa-
111je Koje 611 0CBecTuIe )XPTBe U MPYXKWIe UM MOTPeOHY MOAPILIKY IIpK-
JIMKOM JIOHOIIIe’kha OfTyKe [ia IIpMjaBe CUJIOBaTe/ba, HAPOUUTO MMajyhn
y BUJY IIpOLleC ABOCTPyKe BMKTMMMU3allMje KOjU je HeMUHOBAH, U KPO3
Koju 61 cBaka >XpTBa Tpebano ga npobe mro GesbonHMje, a CBe y UNUBY
CMamemha TaMHe Opojke KpMMUHAINTETa KOja HECYMEIbMBO IOCTOjU KO
OBOT KPMBMYHOT JieJIa.
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CRIMINAL ASPECT OF THE RAPE IN THE
POSITIVE LAW OF SERBIA

Iva Antié¢
PhD candidate

Summary

Considering that a rape is one of the most violent criminal acts of nowadays, the author
wanted to dedicate deserved attention to it by consideration of actual incrimination, with par-
ticular review to controversial situations which are happening through the practise. Changes of
rape incrimination through the history of Serbian law were observed. Actual legislation was per-
cieved as well as distinction between basic and qualified forms of this criminal act was pointed
out. Positive attitude is hihglihted - about extention of a criminal act to other act equivalent to
promise, as well as gender neutral incrimination and matrimonial incrimination were praised.
Central part of this paper is dedicated to the need of harmonization of Serbian positive law
with Istanbul Convention (which creates obligation that rape without compulsion - and with-
out consent - should be also punished). The paper was concluded with suggestions about more
precisely incrimination and more comprehensively action of prevention.
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